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What was the holding of
SFFA v. Harvard?

• The Constitution’s Equal Protection Clause (and Title VI of the 1964 
Civil Rights Act) compel strict scrutiny of classifications based on race

• Strict scrutiny requires the classifications to serve a compelling state 
interest

• The educational benefits of a diverse student body may no longer 
serve as a compelling state interest

• Does this mean diversity is now illegal? No.  But it does need the 
means chosen to pursue it may need to change.  



The Case
SFFA v. Harvard (S. Ct. 2023) (on the U.S. Const. & Title VI), at 39-40 :



The Statutes (Title VI)
Title VI of the 1964 Civil Rights Act:



The Statutes (Title VII)
Title VII of the 1964 Civil Rights Act:

SEC. 2000e-2. [Section 703]

(a) Employer practices

It shall be an unlawful employment practice for an employer –

(1) to fail or refuse to hire or to discharge any individual, or otherwise to 
discriminate against any individual with respect to his compensation, 
terms, conditions, or privileges of employment, because of such 
individual's race, color, religion, sex, or national origin . . .



The Statutes (Title VII, pt. 2)
Title VII of the 1964 Civil Rights Act: What does “because of” mean?

SEC. 2000e-2 [Section 703]

(m) Impermissible consideration of race, color, religion, sex, or national 
origin in employment practices

Except as otherwise provided in this subchapter, an unlawful 
employment practice is established when the complaining party 
demonstrates that race, color, religion, sex, or national origin was a 
motivating factor for any employment practice, even though other 
factors also motivated the practice.



Hiring & Diversity Consideration
“[W]e remain firm in our belief that our academic community is at its best 
when it is diverse across many dimensions. . . . Bringing together 
individuals who have wide-ranging experiences that inform their 
approach to their time at Penn is fundamental to excellent teaching, 
learning, and research.” --President Liz Magill & Provost John L. 
Jackson, Jr.  

https://www.justice.g
ov/d9/2023-08/post-
sffa_resource_faq_fi
nal_508.pdf

https://www.justice.gov/d9/2023-08/post-sffa_resource_faq_final_508.pdf
https://www.justice.gov/d9/2023-08/post-sffa_resource_faq_final_508.pdf
https://www.justice.gov/d9/2023-08/post-sffa_resource_faq_final_508.pdf
https://www.justice.gov/d9/2023-08/post-sffa_resource_faq_final_508.pdf


Hiring & Diversity Consideration
Undergraduate essay example:



Examples of Application Questions
1. Did you grow up in a medically underserved community or as a member 
of a medically underserved population as defined by HRSA? 
(https://data.hrsa.gov/tools/shortage-area/by-address)

2. Did the environment in which you grew up present significant challenges 
on your journey towards becoming [x]? If yes, and you feel comfortable 
sharing, please describe here.

3. Do you qualify, or have you in the past qualified, for educational need-
based grants from the federal government (e.g. PELL, FSEOG, BIE) or your 
state’s educational need-based grant system? 

4. Has individual or systemic racial discrimination impacted your journey to 
[] so far? If so, please share an example of its influence. [bold added: this 
language is not recommended; the focus of the inquiry must be on the 
individual student’s experiences]



Recruitment

https://www.justice.gov/d9/2023-08/post-sffa_resource_faq_final_508.pdf

https://www.justice.gov/d9/2023-08/post-sffa_resource_faq_final_508.pdf


NIH Training, Workforce Development, 
and Diversity

https://www.nigms.nih.gov/training/diversity

• Programs for recruiting students with disabilities are fine and do not 
need review as a result of SFFA 

• Programs for recruiting students with disadvantaged backgrounds are 
fine and do not need review as a result of SFFA (provided they are 
not using race-conscious criteria)

• Programs for recruiting students from underrepresented racial and 
ethnic groups should be reviewed: targeted outreach is fine but 
eligibility criteria and any final selection/admission/hiring cannot be 
motivated by race or ethnicity

https://www.nigms.nih.gov/training/diversity


NIH Training, Workforce Development, 
and Diversity

https://www.nigms.nih.gov/training/diversity

• Design recruitment activities uniquely appropriate to the program
– consider diversity of current pool 

https://www.nigms.nih.gov/training/diversity


NIH Training, Workforce Development, 
and Diversity

https://www.nigms.nih.gov/training/diversity

• Targeted Recruitment Activities
– Consider recruiting at institutions with students from underrepresented groups 

https://www.nigms.nih.gov/training/diversity


NIH Training, Workforce Development, 
and Diversity

• Penn T32 Diversity Plans
– History and achievements with data 
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